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LEGISLATIVE NOTES AND REVIEWS 

JOHN A. LAPP 
Director of the Bureau of Legislative Information of Indiana 

Some Phases of Injunction Legislation 1913-1914. Within recent 
years it has been found that, whatever objections may be urged against 
the indiscriminate use of the injunction as a means of postponing or 
preventing an obviously beneficial and natural sequence, it can be 
turned by statutory enactment into an instrument for public good. 
It has been proved in the statutory law that the injunction is a two- 
edged sword which may be employed as well by the States to prevent 
the violation of useful laws as it previously was employed by the ben- 
eficiaries of a laissez faire policy to prevent their enforcement. 

Likewise, the use of the injunction as a means of staying the opera- 
tion of useful laws or restraining and curtailing the rights of certain 
classes, especially organized labor, has been greatly circumscribed 
and limited by statute. There is no doubt that the injunction has 
been, and will continue to be, where statutory limitations of its use are 
neglected, a very effective aid to employers and a very serious obstacle 
to workingmen in labor disputes. 

Perhaps the abatement and injunction acts for which Iowa furnished 
the model as long ago as 1909 represent the first appeal to the injunc- 
tion as a process for summary dealing with statutory violation that 
cannot be reached effectively in any other way. The public service 
commission law of California of 1911 and the public service commission 
acts of Missouri, Pennsylvania and West Virginia are examples of 
those acts which specifically clothe the regulatory body with power 
to proceed against law violators, actual or threatened, by means of 
the injunction. The use of the injunction to prevent the violation 
of the New York pure mattress law and a law relating to the con- 
version of military property to unlawful uses was authorized by the 
1913 legislature. Another statute of the same session empowers the 
court having jurisdiction to enjoin an assignee from interfering with 
the assignor's property in general assignments. Still another act of 
the 1913 session of the New York legislature confers on certain per- 
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sons and associations the right to maintain in the name of the State 
an action to enjoin a nuisance. In the same way, the injunction is 
now used to prevent the violation of housing acts in two States 
especially, Massachusetts and California. 

Section 2 of the Iowa abatement and injunction act of 1909, in the 
main is typical of all the laws since enacted on that subject, especially 
the laws of Wisconsin, Utah, Oregon, Minnesota and Kansas. The 
provisions of the different States differ somewhat in detail but essen- 
tially they are the same. 

The Iowa abatement and injunction act provides that: "Whenever 
a nuisance is kept, maintained or exists, as defined in this act, the 
county attorney or any citizen of the county may maintain an action 
in equity in the name of the State of Iowa upon the relation of such 
county attorney or citizen, to perpetually enjoin said nuisance, the 
person or persons conducting or maintaining the same, and the owner 
or agent of the building or ground upon which said nuisance exists." 

The statute authorizes a temporary writ upon the presentation of 
a petition therefor and a reasonable showing of facts. Three days' 
notice in writing is given to the defendant and the issuance of the writ 
follows as a matter of course. Any violation of the injunction within 
the judicial district where it is issued is punishable as contempt of 
court. 

No prehminary injunction or restraining order can issue without 
notice under the Oregon act but a hearing must be held within five 
days after notice to the defendant. Kansas, however, permits the 
injunction to be granted at the commencement of an action and no 
bond is required. In this State the punishment for contempt is a 
fine of not less than $100 or more than $500 and imprisonment in the 
county jail for not less than thirty days or more than six months at the 
discretion of the court. 

The Missouri public utility commission act of 1913 contains three 
sections, each devoted to a different class of public Utilities and con- 
ferring upon the commission the right to employ the mandamus or 
injunction to compel the public utility to do what it is by law failing or 
omitting to do or to prevent the public utility from doing anything con- 
trary to or in violation of law or any order or decision of the commission. 
The Missouri act makes it the duty of the general counsel to the commis- 
sion to begin an action for mandamus or injunction by a petition to the 
court alleging the violation complained of. The defendant has thirty 
days in which to answer, after which the court "shall immediately in- 
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quire into the facts and circumstances in such manner as the court 
shall direct without other or formal pleadings, and without respect 
to any technical requirement." Parties other than the public utility 
in question may be joined as parties to the petition in order to make 
the order, judgment or writ of the commission effective. 

Pennsylvania's public service commission act of 1913 contains the 
following provision: "Whenever the commission shall be of the opinion 
that any public service company is violating or is about to violate 
any provision of this act ; or has done or is about to do any act, matter, 
or thing herein prohibited or declared to be unlawful; or has failed, 
omitted, neglected, or refused, or is about to fail, omit, neglect or re- 
fuse, to perform, any duty enjoined upon it by this act; or has failed, 
omitted, neglected, or refused or is about to fail, omit, neglect, or re- 
fuse, to obey any lawful requirement or final order made by the com- 
mission; or any final judgment, order, or decree made by the court 
of common pleas of Dauphin county, or by the supreme court — then, 
and in every such case, the commission may, by its counsel or assistant 
counsel, institute in the name of the commission, in the court of com- 
mon pleas of Dauphin county, injunction, mandamus, or other ap- 
propriate legal proceedings, to restrain such violations of the pro- 
visions of this act, or of the orders of the commission, and to enforce 
obedience thereto; and the said court of common pleas is hereby 
clothed with exclusive jurisdiction throughout the commonwealth 
to hear and determine all such actions." 

Three New York acts of 1913 employ the injunction for preventing 
the illegal manufacture or sale of mattresses, the unlawful conversion 
of military property, the unlawful use of the name of a military or 
naval organization and the unlawful interference with the assignor's 
estate in cases between debtors and creditors. In the first case, the 
commissioner of labor, who has charge of the enforcement of the pure 
mattress law, through the attorney general may sue for and obtain 
an injunction restraining any person from manufacturing or selling 
an article in violation of the law. In the second case, an injunction 
may issue upon notice to the defendant of not less than five days. In 
the third case, no period is fixed to limit the time after which an in- 
junction may issue. 

An amendment to the New York public health act of 1913 in rela- 
tion to the suppression of certain nuisances no doubt follows the pro- 
cedure of the abatement and injunction acts. It seems certain that 
the injunction is to become more popular as a means of restraining 
the violation of this class of legislation. 
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Organized labor has led the fight to restrict the use of the injunction 
in disputes between capital and labor. A Kansas act of 1913 and a 
Massachusetts act of 1914 indicate that the opposition of organized 
labor is gaining some headway. Heretofore, the injunction has been 
employed to prevent labor boycotts and workingmen from going on 
a strike. Only the immediate and irreparable injury to property 
or the rights of the complainant justifies a temporary restraining order 
without notice under the Kansas and Massachusetts acts and then 
only when "the giving of notice of the application or the delay incident 
thereto would probably permit the doing of the act sought to be re- 
strained before notice could be served or hearing had thereon." But 
every such order, according to the Kansas act, "shall be endorsed of 
record, shall define the injury and state why it is irreparable and why 
the order was granted without notice, and shall by its terms expire 
within such time after entry, not to exceed seven days, as the court 
or judge may fix, unless within the time so fixed the order is extended 
or renewed for like period, after notice to those previously served, if 
any, and for good cause shown, and the reasons for such extension shall 
be entered of record." 

An amendment of 1913 to the Montana code of 1907 provides that: 
"An injunction cannot be granted in labor disputes under any other 
or different circumstances or conditions, than if the controversy were 
of another or different character, or between parties neither or none 
of whom were laborers or interested in labor questions." 

While the New York housing law of 1913 applying to cities of the 
second class provides that "no preliminary injunction shall be granted 
against the health department or its officers except by the supreme 
court or a justice thereof after service of at least three days' notice, 
together with copies of the papers upon which the motion for such 
injunction shall be made," the California and Massachusetts housing 
acts of 1913 go much further and confer upon persons interested in 
the enforcement of the laws the right to employ the injunction to pre- 
vent law violation. Section 86 of the Massachusetts act confers upon 
equity courts, upon application of the city solicitor, building inspector 
or board of health, the right to "restrain the construction, alteration, 
repair, maintenance, use or occupation of a building or other structure 
in violation of the provisions of this act and to order its removal or 
abatement as a nuisance, and to compel compliance with any provision 
of this act." The California act confers essentially the same power 
upon the superior court. 
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Under the Wisconsin railroad commission act of 1907, "no injunction 
shall issue suspending or staying any order of the commission, except 
upon application to the circuit court or presiding judge thereof, notice 
to the commission, and hearing." This provision has since been re- 
enacted and the original limitations amplified to considerable detail. 
The Indiana and Illinois public service commission acts of 1913 contain 
similar provisions. The provision of the Arizona act of 1912, restrict- 
ing the right to use the injunction to set aside the order, regulations or 
decrees of its corporation commission, is perhaps the most sweeping 
of all. Section 2344 of the Revised Statutes of 1913 provides: "No 
order staying, restraining or suspending any order, rule, regulation, 
charge, or decree of the commission shall be made in any court of this 
State." 

All this legislation indicates the present extremes to which law- 
makers have gone to eliminate the most objectionable abuses of the 
injunction and at the same time, by the statute law, to reinvest the 
process with an important function in law enforcement. The statute 
law has been resorted to as a means of restricting its use in strictly 
class warfare and in those cases where the public is entitled to the 
presumption of constitutionality when an act of its legislatures or a 
judgment or decree of its legally constituted servants is attacked. The 
theory of the injunction as an extraordinary remedy can hardly be as- 
sailed with success, particularly when we recall its original function, 
viz.: "An injunction is a writ framed according to the circumstances 
of the case commanding an act which the court regards as essential 
to justice, or restraining an act which it esteems contrary to equity 
and good conscience." 1 

It is the abuses tolerated under this broad vestment of power to 
which the most serious objections are patent. When these abuses have 
been provided for, we may expect a considerable diminution in the 
unpopularity of the injunction, especially as it is more and more used 
to put teeth into beneficial laws. 

Carl Henry Mote. 

The State as a Lobbyist. The New York legislature of 1914 passed 
an act which creates a state commission for the purpose of promoting 
federal legislation on the subject of the alien insane. The law pro- 
vides that the commission consist of three members and be appointed 

1 Jeremy, Eq. Jur. 307. 



